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I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

STATE OF TENNESSEE,  on be ha l f ) WASHI NGTON COUNTY
of  LI NDA PEREGORY ARNETT ) 03A01- 9510- J V- 00376

)
Re s ponde nt - Appe l l e e )

)
)

v.                        ) HON.  J OHN L.  KI ENER,
                   ) J UDGE

)
HASKELL ARNETT )
  )

Pe t i t i one r - Appe l l a nt )
)

I N THE MATTER OF:  TRAVI S )
CHRI STOPHER SHANE PEREGORY, )
A c hi l d  unde r  18 ye a r s  ) AFFI RMED AS MODI FI ED
of  a ge ) a nd REMANDED

I VAN M.  LI LLY OF J OHNSON CI TY FOR APPELLANT

CHARLES W.  BURSON,  At t or ne y Ge ne r a l  & Re por t e r ,  a nd MI CHAEL K.
HOHNKE,  As s i s t a nt  At t or ne y Ge ne r a l ,  NASHVI LLE,  FOR APPELLEE

O P I  N I  O N

    Godda r d,  P. J .  

The  di s pos i t i ve  i s s ue  of  t hi s  a ppe a l  i s  whe t he r  t ha t

por t i on of  a n or de r  of  l e gi t i ma t i on e nt e r e d i n  t he  J uve ni l e  Cour t



1 ( B)  An  i n d i v i d u a l  i s  c o n c l u s i v e l y  p r e s u me d  t o  b e  t h e  f a t h e r  o f  a

c h i l d  i f  b l o o d ,  g e n e t i c ,  o r  DNA t e s t s  s h o w t h a t  t h e  s t a t i s t i c a l  p r o b a b i l i t y  o f

p a t e r n i t y  i s  n i n e t y - n i n e  p e r c e n t  ( 9 9 %)  o r  g r e a t e r .   A r e b u t t a b l e  p r e s u mp t i o n

o f  t h e  p a t e r n i t y  o f  a n  i n d i v i d u a l  i s  e s t a b l i s h e d  b y  b l o o d ,  g e n e t i c ,  o r  DNA

t e s t i n g  s h o wi n g  a  s t a t i s t i c a l  p r o b a b i l i t y  o f  p a t e r n i t y  o f  t h a t  i n d i v i d u a l  a t

n i n e t y - f i v e  p e r c e n t  ( 9 5 %)  o r  g r e a t e r .

2

f or  Wa s hi ngt on Count y on Apr i l  1 ,  1986,  s e t t i ng c hi l d  s uppor t  f or

Tr a vi s  Pe r e gor y i n  t he  a mount  of  " $00"  i s  voi d.

Se ve r a l  ot he r  pe t i t i ons  we r e  f i l e d dur i ng t he  e ns ui ng

ye a r s  s e e ki ng c hi l d  s uppor t .   The s e ,  howe ve r ,  we r e  f i l e d i n  t he

J uve ni l e  Cour t  f or  J ohns on Ci t y a nd we r e  ul t i ma t e l y di s mi s s e d

upon a  f i ndi ng by t he  J udge  of  t ha t  Cour t  t ha t  t he  J uve ni l e  Cour t

of  Wa s hi ngt on Count y r e t a i ne d e xc l us i ve  j ur i s di c t i on of  s uc h

pr oc e e di ngs .

The  pe t i t i on,  whi c h i s  t he  s ubj e c t  of  t hi s  a ppe a l ,  wa s

f i l e d on Ma y 25,  1994.   Cur i ous l y,  whe n Mr .  Ar ne t t  r a i s e d a  

que s t i on a s  t o hi s  pa t e r ni t y,  not wi t hs t a ndi ng t he  r e c i t a l  i n t he

or de r  e nt e r e d on Apr i l  1 ,  1986,  s ome  e i ght  ye a r s  e a r l i e r ,  t ha t  he

a c knowl e dge d t ha t  he  wa s  t he  f a t he r  of  t he  c hi l d ,  t he  Tr i a l  Cour t

a l l owe d DNA t e s t i ng whi c h di s c l os e d t ha t  he  c oul d not  be  e xc l ude d

a s  t he  f a t he r  a nd t he  pr oba bi l i t y  of  hi s  be i ng t he  f a t he r  wa s

99. 91 pe r c e nt .   The r e upon,  t he  Tr i a l  J udge  a ppl i e d t he  c onc l us i ve

pr e s umpt i on ma nda t e d by T. C. A.  24- 7- 112( b) ( 2) ( B) 1 a nd s e t  c hi l d

s uppor t  ba s e d upon t he  gui de l i ne s  a t  $31 pe r  we e k.   He  a l s o

di r e c t e d t ha t  Mr .  Ar ne t t  s houl d pa y a n a ddi t i ona l  $10 pe r  we e k on

a r r e a r a ge ,  whi c h he  f ound t o  be  $8974. 25.
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Mr .  Ar ne t t  doe s  not  c ont e s t  e i t he r  t he  $31 pe r  we e k f or

c ur r e nt  s uppor t  or  t he  $10 pe r  we e k f or  a r r e a r a ge ,  but  doe s

i ns i s t  ( 1)  t ha t  a r r e a r a ge  s houl d be  c a l c ul a t e d f r om Ma y 25,  1994,

t he  da t e  t he  c ur r e nt  pe t i t i on wa s  f i l e d,  a nd ( 2)  t ha t  he  s houl d

not  be  r e qui r e d t o  pa y t he  $8974. 25 t he  mot he r  r e c e i ve d on be ha l f

of  t he  c hi l d ,  r e pr e s e nt i ng AFDC pa yme nt s  a ut hor i z e d unde r  Cha pt e r

7,  Sub- c ha pt e r  I V,  Pa r t  D of  t he  Soc i a l  Se c ur i t y  Ac t ,  42 U. S. C.

651- 669.   

No t e s t i mony wa s  he a r d a s  t o  t he  or de r  e nt e r e d a wa r di ng

r e t r os pe c t i ve  c hi l d  s uppor t ,  t he  Tr i a l  Cour t  f i ndi ng t ha t  t he

" $00"  or de r e d by t he  t he n J uve ni l e  J udge  wa s  t hr ough

i na dve r t e nc e .   Whi l e  t hi s  ma y be  t r ue ,  t he r e  i s  not  a  s hr e d of

e vi de nc e  i n  t he  r e c or d t o  s uppor t  s uc h a  s uppos i t i on.

The  St a t e  j us t i f i e s  t he  J uve ni l e  J udge ' s  a c t i on by

a r gui ng t ha t  he  f ound t he  or de r  voi d a nd i n  e f f e c t  s ua  s pont e

gr a nt e d r e l i e f  unde r  Rul e  60 of  t he  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e .

We  r e c ogni z e  t ha t  not wi t hs t a ndi ng c e r t a i n  l a ngua ge

c ont a i ne d i n  Rul e  60,  a s  a  ge ne r a l  r ul e ,  a  voi d j udgme nt  i s

s ubj e c t  t o  a t t a c k " f r om a ny a ngl e "  a t  a ny t i me .   Pi t t ma n v.

Pi t t ma n,  a n unpubl i s he d opi ni on of  t hi s  Cour t  f i l e d i n  Na s hvi l l e

on Augus t  24,  1994.   The  St a t e ' s  pr obl e m,  howe ve r ,  i s  t ha t  t he r e

i s  not hi ng t o  s how t he  j udgme nt  i s  voi d.   The  Cour t  c e r t a i nl y ha d

bot h s ubj e c t  ma t t e r  a nd pe r s ona l  j ur i s di c t i on.   I t  ma y ve r y we l l
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be  t ha t  t he  j udgme nt  of  t he  Cour t  i s  e r r one ous ,  but  t hi s  i s  not

gr ounds  t o  hol d a  j udgme nt  voi d.   I t  a l s o ma y ve r y we l l  be  t ha t

Mr .  Ar ne t t  wa s  di s a bl e d a nd ha d no i nc ome  t he  da t e  t he  j udgme nt

wa s  e nt e r e d.   Be c a us e  t he r e  i s  no r e a s on s hown i n t he  r e c or d

whi c h woul d r e nde r  t he  j udgme nt  voi d a nd i t  i s  not  voi d on i t s

f a c e ,  we  f i nd t he  St a t e ' s  Rul e  60 a r gume nt  unpe r s ua s i ve .

I t  f ol l ows  t ha t  upon our  f i ndi ng t ha t  t he  f i r s t

j udgme nt  wa s  not  voi d,  Mr .  Ar ne t t  ha d no mone t a r y obl i ga t i on

t he r e unde r  a nd a t  t he  mos t  woul d be  l i a bl e  onl y f or  t he  $31 pe r

we e k c hi l d  s uppor t  a c c r ui ng s ubs e que nt  t o  t he  f i l i ng of  t he

pr e s e nt  pe t i t i on on Ma y 25,  1994.   

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  J uve ni l e

Cour t  i s  modi f i e d a nd,  a s  modi f i e d,  i s  a f f i r me d.   The  c a us e  i s

r e ma nde d f or  s uc h f ur t he r  pr oc e e di ngs ,  i f  a ny,  a s  ma y be

ne c e s s a r y a nd c ol l e c t i on of  c os t s  be l ow.   Cos t s  of  a ppe a l  a r e

a dj udge d a ga i ns t  t he  St a t e .

 

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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